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IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE 

TEZPUR. SONITPUR. 
 

Present:  Dr. M Baruah 
       Chief  Judicial Magistrate, 

               Sonitpur, Tezpur. 
 

G. R. Case No. 2746/2013 
U/s. 3(2)(a)/14 of Foreigners Act R/w Rule 4 of Passport                                   

(Entry to India)Rule,1950 

 
 

State 

Vs 

1. Iman Hussain 

2. Toyoba Khatun 
3. Md. Ayez 

4. Md. Riaz 
5. Azida Begum 

6. Ahmed Hussain 
                                                                      ……   Accused persons 

Appearance: 

Counsel for the State          :   Sri N. Das.  

Counsel for the defense      :   Md. I.A. Fanaji. 

Charge framed on              :   25-11-2013 

Evidence recorded on         :   9-12-13, 23-12-13, 4-1-14, 27-1-14. 

Argument heard on            :   13-2-2014. 

Judgment delivered on       :   28-2-2014. 

 

J U D G M E N T 

 

  The prosecution’s case in brief is that the informant Bidyut 

Bikash Baruah, S.I. of Police, Borghat OP filed an ejahar before the 

Tezpur PS on 23-10-13 stating that on the same day at about 9 a.m. 

when he was checking in the Dolabari Chowk along with staff, he saw 

the accused persons walking from the Tezpur side. On being asked, 

the accused persons stated that they are the citizen of Myanmar but 

they could not produce any documents for entering India. The accused 

persons have entered India without any valid documents.  

2.  Upon receive of the ejahar, the O/C, Tezpur PS   registered 

a case being Tezpur P.S. case No. 1356/13 and started investigation. 
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After completion of investigation, police filed charge sheet against the 

accused Iman Hussain, Toyoba Khatun, Md. Ayez, Md. Riaz, Azida 

Begum and Ahmed Hussain U/s.3(2)(a)/14 of the Foreigners Act R/w 

Sec.4 of Passport (Entry to India) Rule, 1950  R/w Sec.420 of IPC. 

3.  The accused persons appeared before the Court and faced 

trial. Copy of the prosecution documents were furnished to the 

accused persons. After hearing learned counsel for both sides, charge 

U/s. 3(2)(a)/14 of the Foreigners Act R/w Rule 3 & 4 of Passport 

(Entry to India) Rule, 1950 was framed against the accused persons. 

Particulars of offence under the above Sections were read over and 

explained to the accused persons. The accused persons pleaded not 

guilty and claimed to be tried. 

4.  Prosecution adduced evidence of four witnesses, including 

the IO of this case. After close of prosecution evidence, statements of 

the accused persons were U/s.313 Cr.P.C.  was recorded. Plea of the 

accused person was that they entered India for self defense as they 

were tortured by the local inhabitants and Army of Myanmar. They 

want to adduce defense evidence. 

5.   POINTS FOR DETERMINATION 

                  (i)      Whether the accused persons, not being the citizen 

of India have entered India from Myanmar 

through Tripura without having any valid 

document? 

                 (ii)     Whether the accused persons, not being the citizen 

of India have entered India by land from 

Myanmar without possessing any valid passport 

and were caught at Dolabari on 23-10-13 and 

failed to show any valid passport  ? 

6.  Heard argument of the learned counsel for the prosecution 

and the defense. Learned Addl. P. P. submitted that the accused 

persons had admitted that they are the resident of Myanmar and they 

entered India without valid Passport or any other valid documents. The 

defense counsel submitted that the accused persons are victim of 

communal conflict at Myanmar. They were tortured and their houses 

were burnt down by the Burmese Army and the Buddhist community. 

There are large numbers of such persons from Myanmar who are 
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staying at refugee camp at Delhi. The accused persons entered India 

to save their lives and they were to go to Delhi to seek refuge at the 

UNCHR. The defense counsel submitted that since the accused persons 

were victim of communal violence and they have entered India for self 

defense, therefore they are to be sent to UNCHR Delhi instead of 

convicting them.  Peruse the materials on record. 

 

7.  DECISION, DISCUSSION AND REASONS THEREOF 

  The prosecution has adduced evidence of four witnesses 

whereas the defense adduced evidence of two witnesses.  

  The informant Sri Bidyut Bikash Baruah deposed that on 

23-10-13 he was the In-charge of Borghat Police outpost and at about 

9.00 am they were checking at Dolabari Chowk. He was accompanied 

by Sri J C Debnath, H C Sri Hardip Basumatary, Constable Anil Das 

and Home Guard Jakir Hussain. They found eight persons coming on a 

bus. On query the accused Md. Ayez told him that they came from 

Myanmar. They could not show any identity card. They told that on the 

previous day they came from Sootea by bus. He informed the matter 

to S P Sonitpur. Thereafter he lodges the ejahar. Ext-1 is the ejahar 

and Ext-1(1) is his signature.  

  During cross examination he stated that the accused told 

him that some broker of Sonamara crossed them the boarder. He 

denied that the accused persons surrendered before him. He denied 

that some AAMSU leaders and local persons of Bokrapatta , Sootea 

took the accused persons to the S P Sonitpur and then to Borghat O P.  

  PW-2 Sri Hardip Basumatary stated that on 23-10-13 he 

was present at the naka checking at Dolabari. He saw the accused 

persons coming on a bus from Tezpur side. On being asked they stated 

that they fled from Myanmar due to rioting. They stayed at Sootea in a 

muslin village. 

  PW-3 Sri Rajen Dutta deposed almost similar to that of 

PW-2. During cross examination he stated that the accused persons 

did not say anything to him. He cannot say why the accused persons 

entered India. He denied that the accused persons surrendered in the 

police out post.   
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  PW-4 Sri Jagadish Ch Debnath deposed that he was on 

Naka checking at Dolabari. He found the accused persons coming from 

Tezpur and on suspicion they stopped the accused persons. On query 

that found that the accused persons came from Myanmar about a 

week ago. The accused persons could not show any passport or visa. 

They were taken to Borghat Police Outpost and the I/C Sri Bidyut B 

Baruah made a G D Entry No. 325 and he lodged the ejahar before the 

O/C Tezpur P S. Ext-2 is the extract of the G D Entry. He was asked to 

investigate the matter. He recorded the statement of the accused 

persons and seized I/D card in the name of Ayez, Miss Azida Begum, 

Md.Riaz and Toyoba Khatoon, Voter list, one group photo, and one 

nokia mobile cell phone. Ext-4 is the seizure list and Ex-4(1) is his 

signature. He forwarded the accused persons to Court and later on 

filed Charge sheet u/s 3(2)(a)/14 of Foreigners Act, 1946 r/w sec 4 of 

Passport (entry to India) Act r/w 420 IPC. Ext-5 is the charge sheet 

and Ext-5(1) is his signature.   

  During cross examination he stated that the accused 

persons told him that the brokers took Rs.48,000/- from them and fled 

away from Silchar. He did not make any enquiry with the civil 

authority of Sonamara. The accused persons told him that they fled 

away from Myanmar as their houses were burnt by the Army of 

Myanmar. He did not collect evidence regarding communal violence. 

He denied that the accused persons surrendered before the police. On 

hearing that some persons from Myanmar were arrested, a person 

namely Hazarat Ali came to the Outpost and in the outpost he took 

signature of that person on the seizure list as a witness. 

  The defense adduced evidence of two witnesses. 

 DW-1 Md. Hazarat Ali deposed that he was the V D P Secretary 

of Bokrapatta village. In the month of October, 2013 at about 3.30 pm 

he was informed by a minor boy that some people of Myanmar have 

arrived and they are at Bokrapatta L P School. He told the AAMSU 

President Munna to hand over the persons to police. The said AAMSU 

president told him that he had already talked to the DIG of SSB. Then 

he accompanied the accused persons to the residence of the DIG SSB. 

And as per the advice of the DIG of SSB, they took the accused 

persons to Borghat O P. Police took his signature in the seizure list. 

Ext-4 is the seizure list and Ext-4(A) is his signature. The accused 
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persons told him that the local people of Myanmar had tortured them 

and so they fled away. 

  DW-2 Md. Ayas who is one of the accused deposed that 

they are Rohingya Muslim living in Myanmar. The Buddhist and the 

Army of Myanmar tortured their community members. His elder 

brother Salam and Uncle Arab died in the said incident. Therefore they 

entered India to save their lives. One person told them that he would 

prepare passport and other documents to enter India. The person took 

money from them after crossing the border; the person took money 

from them and left them at Silchar. From Silchar they followed a 

person and arrived at Sootea. Thereafter they surrendered before the 

Police.  

8.  Scrutinizing the materials on record, I found that the 

accused persons admitted that they are the resident of Myanmar and 

they entered India via Sonamara border. The accused persons could 

not show any document required to enter India lawfully. They do not 

have any passport. In their statement u/s 313 Cr.P.C., the accused 

persons admitted that they belong to Butitong District at Mayanmar 

and they came to Tripura border through river. One person assured 

them to prepare Passport and took money from them. When they 

arrived at Silchar, the person fled away. From the evidence on record 

and from the admission of the accused, I found that they are foreigner 

and they entered India without valid documents.  The seized Identity 

card and voter list are written in a different language which in not an 

Indian language. Though the accused persons claimed to be the victim 

of communal violence at Myanmar, but the said fact has not been 

proved by the defense. The defense had made a claim of it. I found 

that the prosecution has been able to prove that the accused persons 

are foreigners and they entered India without passport. Therefore the 

prosecution has been able to prove the alleged offence u/s 14 of the 

Foreigners Act, 1946 and also under Rule 3 of the Passport (Entry to 

India) Rule 1950 beyond reasonable doubt.  

9.  Therefore the accused persons are convicted for 

committing the offence u/s 14 of the Foreigners Act, 1946 and also 

under Rule 3 of the Passport (Entry to India) Rule 1950. Heard the 

accused persons on the point of sentence. The accused persons stated 

that they are the victims of communal violence at Myanmar and they 
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have entered India to save their lives. The accused persons stated that 

they entered India so that they can seek refugee status before the 

UNCHR at Delhi. They pray not to send them back to Myanmar as it 

would destroy their family.  

10.  As the accused persons are foreigner and they entered 

India without valid documents, therefore they cannot be allowed to 

avail the benefit of the Probation of Offender’s Act.  

11.  Therefore the accused persons are sentenced to undergo 

Rigorous Imprisonment for a period of 5 (five) months for the offence 

u/s 14 of the Foreigners Act, 1946 and also to undergo Rigorous 

Imprisonment for a period of 3 (three) months for the offence under 

Rule 3 of the Passport (Entry to India) Rule, 1950.  The sentences 

shall run concurrently. The period of earlier detention in jail hazot is to 

be set off. 

12.  After the conviction period is over, the Jail Authority is to 

hand over the convict to the District Administration and the District 

Administration would take necessary steps to deport the convicts to 

Myanmar.  

13.  As the convicts claimed to be the victim of communal 

violence at Myanmar and they want to seek refuge, so the District 

Administration may communicate the matter and allow them to make 

a prayer before the UNCHR at Delhi and if the UNCHR after making 

investigation of the fact claimed by the convicts would do the needful 

in considering their prayer as refugee.  

14.  The judgment is prepared and typed by me. 

15.  A copy of the Judgment is to be given to the accused 

persons free of cost. 

16.  Set my hand and seal of this Court on this the 28th day of 

February, 2014. 

 

 

(Manash Baruah) 
   Chief Judicial Magistrate, 

         Sonitpur, Tezpur. 
 


